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P-ROGCEEDI-NGS
(10: 00 a. m)

CHAI R SURO BREDI E: The hearing will conme
to order. This hearing is being conducted by the
Trade Policy Staff Commttee, an interagency body
chaired by the Ofice of t he u. S Tr ade
Representati ve.

I n addi tion to USTR, t here are
representatives from the Departnents of Commrerce,
Transportation, Labor, the Environnmental Protection
Agency and the U S. International Trade Comm ssion
Menbers of the USTR staff working on the services
negoti ations al so are present.

The subject of this hearing is Market
Access for Services in the DOHA Devel opnent Agenda
Negotiations in the Wrld Trade Organi zation.

The TPSC has sought comment s regardi ng t he
subj ect matter of these negotiations in three earlier
solicitations. Please see ny opening remarks for the
references. Suppl enentary or new subni ssi ons on these
topi cs are wel cone, but comments subm tted pursuant to

an earlier notice need not be resubm tted.
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For services, topics for negotiating
obj ectives include renoval or reduction of barriers to
U. S. services exports under existing GATS di sci pli nes;
establishnment of new GATS disciplines to ensure
ef fecti ve market access, e.g., proposed di sciplines on
donestic regul ati ons on services, possibly addressing
transparency and necessity; and clarification of
sectoral definitions in the Agreenent. The United
States submitted its initial requests for specific
comm tnents on July 1, 2002, and intends to submt its
initial offer by the schedul ed deadline of March 31,
2003.

Services sectors under consideration in
t he negotiations include business services, conputer
and rel ated services, well, including professional and
rel ated services such as |legal, accounting, auditing
and bookkeepi ng, taxati on, nmedi cal , dent al
veterinary, engineering, architectural and wurban
pl anni ng services, conputer and related services,
research and devel opnment services, real estate
services, rental and | easing services and adverti sing

and nmanagenents services. It wll also cover
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communi cation services, construction and related
engi neering services, distributionservices, education
and training services, environnental services, energy
services, financial services including insurance and
i nsurance-rel ated services, banking and securities
services, health-rel ated and soci al services, tourism
and travel -related services, recreational, cultural
and sporting services and transport services.

Now, I will turn to Peter Collins, the
Deputy Assistant U S. Trade Representative for
Services who wi Il give opening remarks after which the
panel will introduce thenselves and then we will hear
fromthe first wtness. Thank you for your attendant.

MR. COLLI NS: Thank vyou. WO Servi ces
negoti ati ons began in early 2000 pursuant to the so-
called built-in agenda contained in Article 19 of the
General Agreenent on Trade in Services. The
preparatory period produced sone 120 negotiating
proposal s submtted by over 40 countries. The United
States has submtted 16 negotiating proposals, nost
recently last nonth, on issues related to small and

medi um si zed busi ness.
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The United States negotiating proposals
are on the USTR website. Al'l of the negotiating
proposals are on the WO s website. They stated
general objectives for the negotiations and raised
i ssues for consideration in the negotiations.

The DOHA Mnisterial Declaration gave
inpetus to the WO Services negoti ati ons by
establishing three needed benchmark dates. For the
overall end for the negotiation, whichis the sane for
all DOHA topics, as well as dates for subm ssion,
initial requests and initial offers.

The United States and other WO nenbers
met the first deadline, June 30, 2002. The United
States has posted a sunmary of our requests on the
USTR website as have sone other WIO_nenbers. In the
July and COctober GATS Rounds in Geneva, the United
States nmet wth a Jlarge nunber of countries
bilaterally to present our request, respond to
guestions and to do the sane in the case of requests
made to us.

W will continue in Decenber and in early

2003 to hold these bilateral neetings. By March 31,
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2003, all WO nenbers nust submit initial offers. As
was just noted, previous Federal Register notices
requesting comrents on objective, previous Federal
Regi ster notices requested comments on objectives in
the WIO- Servi ces negotiations. This Federal Register
notice is different fromthe previous ones, it also
has asked for comments under commtnents the United
States mght wundertake in addition to proposed
objectives in foreign markets.

W will soon begin preparing our draft
offer in the negotiations and will foll owthe mandat ed
statutory process suppl enented where appropriate by
consultation w th responsi bl e federal and state bodi es
as was the case with preparation of our requests.
That is the process includes review and cl earance by
TPSC agencies followed by review by USTR statutory
advi sors, for exanple, the I ndustry Secretary Advi sory
Comm ttees, Trade and Environnment Policy Advisory
Commttee, the Labor Advisory Conmttee and the
| nt ergovernnmental Policy Advisory Conmmittee, as well
as rel evant congressional bodies.

In parallel with the WO Services
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negoti ati ons, the work continues on issues remaining
from the Uruguay Round including so-called rules
issues in four areas, for domestic regulation,
subsi di es, saf eguards and governnent procurenent, as
wel | as classificationissues, that is howto describe
service sectors and activities for purposes of
scheduling commtnents in the WIO. Thank you.

CHAI R SURO- BREDI E: Thank you. Now t he
panel will introduce thenselves and I'll review the
rules of testinony and then we'll take our first
witness. Starting fromthe left, please.

M5. BALASSA: |'m Carol Bal assa at USTR

MR. ASCHER: Bernie Ascher, Director of
Service Industry Affairs at USTR

M5. HAG GH: |'"'m Sara Hagigh from the
Departnent of Comrerce O fice of Service |Industries.

MR, MARVI CH: Dennis Marvich from the
Departnent of Transportation, Ofice of International
Transportation and Trade.

CHAI R SURO- BREDI E: |"'m Carnmen Suro-
Bredie, | chair the Debate Policy Staff Conmttee at

USTR.
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MR COLLI NS: Peter Collins, Deputy
Assi stant USTR for Servi ces.

MR. DOBSON: |'mRon Dobson. |I'mwth the
Labor Departnent.

MR. BROM: Richard Brown, Services
| ndustry Di vi si on, U S. I nt er nati onal Tr ade
Comm ssi on.

VMR. FREEDVAN: Joe Freedman, Environnent al
Protection Agency.

CHAlI R SURO BREDI E:  Thank you. If | mi ght
just review for the witnesses what was in the Federal
Regi ster notice. W would like to hear five m nutes
of testinony fromthe witness and then we will foll ow
it with questions. Thank you.

Qur first wtness is Laurel Terry,
Prof essor, Dickinson School of Law, Penn State
University. Thank you for com ng.

PROFESSOR TERRY: As you heard, ny nane i s
Laurel Terry. |1'ma professor at Penn State Di ckinson
School of Law. M background is in | egal ethics which
|'"ve taught for 16 years and 1've been working

recently with respect to global regulation of | awers
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i ssues. Thank you for the opportunity to cone today.

M witten testinony was divided into
three sections. | identified what | saw as the ngj or
issues for the legal services sector in the DOHA
Devel oprment Agenda. I comented about t he
consultation process generally and offered sone
speci fic suggestions. And third, | specified two
substantive issues about which | thought additiona
consul tati on m ght be useful.

VWhat | thought 1'd do today was highlight
the key points with respect to these three topics. |
definitely want to |l eave tinme for questions but I'd be
happy to address questions beyond ny testinony to the
extent that | knowthings, in particular, devel opnents
at the International Bar Association |evel and the
QACD is going to be doing sone things with the | egal
servi ces sector

I"'m going to take the topics of ny
testinmony slightly out of order. 1'mgoing to go one,
three, two. Wth respect to identification of issues
wth respect to |egal services, obviously you're

concerned with issues related to outbound U S.
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| awyers, issues related to inbound foreign |awers,
issues related to the work of the working party on
donmestic regul ation and its devel opnent of disciplines
and whether or not to adapt the disciplines for the
accountancy sector to cover |egal services.

The fourth issue that | identified was
whet her or not to use Australia's proposed definition
of legal services and classification in the new
negotiations. The fifth issue |l identified had to do
wi th a procedure and consultation and the sixth issue
has to do with a dispute or disagreenent that 1|'ve
noted with respect to node three and node four and
whet her | awyers whose staff branch offices in the host
country should be scheduled using nobde three or
whet her they shoul d be schedul ed usi ng node four. And
| think there maybe a di sagreenent between the U. S
and the EU in particular on that issue.

| think to date the USTR has nostly heard
t he perspectives of those who are primarily interested
in outbound U. S. |egal services, which nakes sense.
That's the group that has a financial interest at

stake, that's easiest to organize. The point that |

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

12

wanted to nmake in identifying these issues is that |
think they're all inportant and | think it's inportant
for the USTR not to lose sight of all six of these
issues even though sonme of them my not Dbe
particularly stressed in the subm ssions that you
received fromCSlI and interested law firns, U S |aw
firms.

The third issue that | had included in ny
testinmony had to do wth specific substantive issues
about which I think you m ght want solicit nore input.
And the two issues were the definition of |[egal
services, the classificationissue, and al so the i ssue
of disciplines on donestic regul ation. And | know
that the USTR consults with the I|egal services
representative on |ISAC 13 but to the extent that
there's a procedure that would permt you to do this,
I'd like to encourage you to perhaps do it nore
formally with the organized bar entities that are
available. And I'll talk alittle bit nore about that
| at er.

| was enbarrassed to di scover that when |

was preparing for this testinmony that, in fact, | had
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received an e-mail fromPeter Ehrendthof at sone point
mentioning the Australia classification paper and
asking me for input. | was one of a group of people
to whom he circulated it and | didn't reply at the
time because | was busy, | wasn't focused on that
i ssue, didn't know very rmuch. Wen | saw t he Federal
Regi ster notice for this hearing, one of the things
that | did was send it to everyone | could think of to
get the word out and one of the responses that | got
was from a lawer who said, who is involved in
alternative dispute resolution, active in the ABA
section, and says when | read the Australian
definition, it's not obvious to ne whet her | awers who
act as neutrals as opposed to |awers who represent
clients in ADR proceedings are covered. And | think
t hat should be clarified.

And | think that's an exanple of the type
of issue that if there is broader consultation m ght
be flushed out and that it would be healthy. And I
think to the extent, for exanple, that just a letter
could be sent to nmaybe Peter Ehrendthof as

representative of the ABA, sonmething to trigger nore
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formal circulation than maybe happens currently.

Wi ch | eads me to the second issue that
di scussed in ny testinony which was the consultation
process and sone suggestions. To put it bluntly, |
don't think the consultation process has worked very
well yet for |legal services. | think nost U S
| awers, from ny perspective as sonebody who worKks
quite a bit with donmestic regulation, have no idea
that the GATS exist and nost bars have not
participated in any debates or policy devel opnents.
And even when there is a rel evant policy, for exanple,
the recent work of the ABA Comm ssion on nulti-
jurisdictional practice, recommendations eight and
nine dealt with both establishnent and tenporary
practice by foreign awers in the U S. and that was
adopted as policy in August, 2002.

| think nost people within the bar didn't
realize the relationship of that policy to GATS. It's
really bei ng deci ded as an i ndependent issue and with
no link up. And | think in this regard, U S. |awers
and U. S. bar organi zations such as the ABA, have been

much slower to respond than |lawers in sonme other
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countries. The Canadi an Bar Associ ation, for exanple,
and Federation of Law Societies of Canada have been
much nore on the ball in terns of notifying their
menbers, having commttees, having consultations,
preparing reports.

The Law Soci ety of England and Wales is
much nore sophi sticated and know edgeabl e and havi ng
consul tations about this issue than U.S. | awers are.
| think there's a whole variety of reasons. That
coul d be a whol e other hearing as to why that's true.
| think it has to do with the structure of the ABA and
the organization and staffing levels and policy
decisions but | think the fact is that very few U S.

| awers or U S. |egal organizations even knowthis is

happeni ng.

My thesis is that broader consultationis
better for everybody. | think it's better for the
USTR. | think it's going to make your job easier.

It's just one concrete exanple, when | sent out of
these list serves wth the Federal Regi ster notice for
this, I think one of the things you were going to get

by Friday is sonething fromProfessor Carol Silver who
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will point out corrections and changes in the US
schedul es specific conmmtnents with respect to | egal
services for foreign |l egal consultant rules. She'l
tell you where, in fact, we are nore |iberal than
what's stated in the schedul e.

That seens to ne that woul d be enornously
useful for you as you do your negotiations. And there
may be all sorts of people out there with specialized
information that if there's broader consultations,
that information is going to wrk it's way back to you
and make your job easier. | also think it's good for
U. S lawers and the | egal profession and clients and
the whole society to have nore dial ogue about this
issue and to have a consensus building devel oped
t hrough di scussi on.

| also think to the extent that the goa
i s expanded trade for U S. | awers because that hel ps
US clients, it creates an infrastructure for goods
and services, | think that that is nore likely to
happen if the rules for i nbound foreign | awyers to the
US are liberalized. And | don't think it's

reasonabl e to expect that to happen w thout dial ogue.
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The deci sion nmakers who regul ate | awers take their
j obs very seriously and they're used to having a | ot
of policy debates and a | ot of dial ogue and t hat needs
to happen and that really hasn't started yet.

And | think I would sonmetinmes fault the
ABA section of International Law and Practice because
sonetinmes they say, well, this is good for outbound
US lawers, as if that's the entire argunment with
respect to the inbound foreign | awers as opposed to
tal ki ng about the issue onits nerits and why it would
be good for U S. clients or not good for U S. clients
if that's what you think, to have foreign |awers
comng in. And | don't think that's really happened
yet and | think those sorts of involvenent,
particularly the state suprene courts, needs to
happen.

So if you agree with ny thesis that
broader consultation regarding legal services is
better, how do you acconplish it. Vll, I had two
suggestions in ny testinony. One was as part of the
outreach office of the USTR, you have people wi th whom

you are speaking in the states but | talked to ny
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state's representative and she's not used to dealing
with issues that have to be decided by the judiciary
as regulation of |lawers are. She had no idea what
she woul d do when she found out about the request.

So maybe what you do is you add the
Conference of Chief Justices to all your lists of
contacts, of people with whomyou conmuni cate, about
the requests. In addition, there's an entity called
the ABA Center for Professional Responsibility that
has a fabul ous infrastructure. They have coordi nated
extensi ve debates, policy debates, within the US
about the | egal profession starting in about 1997 with
the debate that just concluded about what our ethics
rul es shoul d say. And they' ve nanaged t hese wonder f ul
websites that not only have good information but are
very accessi bl e.

And | think they've finally seen the |ight
that GATS exists and that it's rel evant and t hat naybe
they should pay attention and they've agreed to now
have a web page dedicated to GATS information. So to
the extent that the USTR can facilitate them hel ping

W t h communi cation either by sendi ng el ectroni c copi es
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or through whatever, | think that would be extrenely
useful and | think everybody would benefit fromit.
And | just think having sonme brainstorm ng sessions
about how to have broader consultations would be
useful .

And I'll give you two small exanples to
close. | was asked earlier this year by the National
Organi zati on of Bar Exam ners who are the people who
control adm ssions which is obviously very rel evant,
to wite -- should you ask, | have two exanpl es.

CHAI R SURO BREDI E:  Thank you very much.
Thank you very nuch for your testinony and for your
witten position that acconpanied it. W'IlIl turn now
to M. Ascher of USTR. The first question?

MR. ASCHER  Thank you. | also thank you
for your testinony and we welcone your suggestions
about increasing consultations for the U S. |[egal
profession. | note that in your witten statenment, it
recogni zes our current efforts to consult wth
representatives of the Anmerican Bar Association and
ot her organi zations and that the ABAis represented on

one of our industry sector advisory conmttees. This
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is part of our advisory systemcreated by the Congress
for trade negoti ations.

| have a coupl e of questions here. Could
you elaborate on two of the suggestions in your
statenment, first, what do you have in m nd concerning
an ABA website that could serve as a forum through
whi ch USTR could solicit information and opinions.
And second, with respect to communicating with the
Conf erence of Chief Justices, and | know you've given
us their website address in your statenent, could you
tell us how this conference operates, how often it
nmeets, whether it has staff and in what way it deals

with international issues?

PROFESSOR TERRY;, "Il deal wth the
second issue first. | know virtually nothing about
t he Conference of Chief Justices. | knowthat it is

an organi zation of the chief justices of the suprene
courts in each state and virtually every state except
California, | think it is the suprenme court that has
the exclusive power to issue rules that regulate
| awyers.

|, anong ny nany e-nmails |I've been sendi ng
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lately, | sent an e-mail to the Conference of Chief
Justices saying, hey, this exists, there are going to
be requests comng in asking for changes in your
state's rul es, maybe you shoul d | earn sonet hi ng about
this. If you ever want a CLE, |'mhappy todo it, |I'm
happy to suggest other people to do it. And they
indicated they are interested in this. There is at
| east two staff people that work for it because |'ve
been in contact with them | don't know how nuch
broader it is. | know they are having their sem -
annual neeting in January in WIIiansburg. So that
m ght be an opportunity for the USTR to speak before
the offers go out with the people who are going to
change rules or not change rules as the case may be
with respect to donestic US. rules for foreign
| awyers.

Turning to the second part of your
question, unless anybody has followup on the
Conf erence of Chief Justices?

CHAI R SURO BREDI E:  Coul d you, by chance,
send us the specific information?

PROFESSOR TERRY: Sure, the contact
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i nformati on?

CHAI R SURO- BREDI E:

PROFESSOR TERRY:

CHAI R SURO- BREDI E:

PROFESSOR TERRY:

CHAI R SURO- BREDI E:

be G Blue is the --

PROFESSOR TERRY:

CHAI R SURO- BREDI E:

22

Yes.
|'d be happy to.

To G oria Bl ue.
Sur e.

At USTR. So it would
| have her e-mail .

You have that?

PROFESSOR TERRY: For the web page that

am suggesting, | would say go steal the Canadi an Bar
Association's web page. It's wonderful. They've got
on there the GATS, they' ve got on there everybody's
negoti ati ng proposal with respect to | egal services.
So that's on the order of what, ten or so. They've
got on there the disciplines for the accountancy
sector. They have on there the consultation papers

witten by both the Canadi an Bar Association and the

Federation of Law Societies of Canada. | nean, if
had technical know how, | would build the web page
nmysel f. It would be wonderful PR but | don't have

tinme to maintain it and they do.
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But |I'm happy to work with them and give
t hem i deas. | think they would love to work with
anybody at the USTR for suggestions about what shoul d
be there. But it's just a very user friendly web
page. In addition, on two different occasions, they
have a link called Energi ng Professional |Issues. On
two different occasions, they've had GATS as one of
their enmerging professional issues dating from 1999
and one of them was sort of a Q and A presentation
about the GATS and | egal services and at the bottomit
was send us your comments. And just, you know, click
submt and there it is. So that's the sort of thing
| had in m nd.

And, again, | think up until now the
Center for Professional Responsibility, which much
nore than the section of international |aw, the Center
for Professional Responsibility controls donestic
regul ation i ssues. They're the people you want to be
talking to. And they haven't seen that it was
relevant and | think a conbination of the Federal
Regi ster notice, a conbination of the ABA Milti-

Jurisdictional Practice Comm ssion's mandate being
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expanded to include international |aw and then having
recommendations they did not, nine adopted, a
conbi nati on of ne yacking at themfor two years, they
finally now see this as inportant. And |'ve talked
with the director and she's told ne that they' re now
willing to host this and sponsor it and devote staff
time to it.

MR, ASCHER: Ckay, another question, in
your statenent, you referred to the issue of inbound
| awers and we hear quite often fromlawers and | aw
firms particularly when they have, when there are
adverse effects in foreign countries. W' ve not heard
any conplaints fromU. S. | awers about conpetition in
the U S market and |1'd be interested if you have any
evi dence that inbound | awers constitute a threat to
US lawers or U S clients. Now, in your statenent
just a fewm nutes ago, you nentioned |iberalizingthe
regul ations for i nbound | awers and that | awers, U. S.
| awyers, need to knowthat that's a good thing. Could
you reconcile all that for nme, please?

PROFESSOR TERRY: I'Il try. M statenent

i's much nore process oriented than actually giving you
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my views on all of these things. As a general nmatter,
| favor liberalizationrather than not |iberalization.
My personal viewis that it's good for clients, it's
good for lawers, it's good for the society. But ny
mai n thing | care about is having dial ogue about this.
|, personally, have not seen any evidence of harm |
can tell you, though, that it's very nmuch a concern
anong U.S. lawers. And I'Il give you two concrete
exanpl es.

| am a nenber of the Pennsylvania Lega
Ethics Commttee. | was chair for about nine years.
Pennsyl vania is one of the states that has not adopted
t he ABA Mbdel Foreign Legal Consultant Rule. | think
part of the reason is there is no good entity to go to
say adopt this. So | decided, okay, I'll introduce it
into the ethics commttee and it can work its way up
t hrough the PBA and work it's way to the Pennsyl vani a
Suprenme Court. And | thought | had a lot of
credibility in this group having been chair for so
many years and getting along well wth people. | t
went down in flanmes. | nean, there was no actual vote

but there was incredible hostility.
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Now, in ny view, nost of it appeared to be
not i vat ed by protectioni st concerns rather than client
protection concerns but | think one of the things you
do by having a public debate on all of this is you
flush out the dial ogue and you nmake peopl e enbarrassed
to nmake protectionist comments. They have to start
talking in terns of whether they can justify it in
terms of the client's interests, in ternms of the
systenmls interest. So I think, again, | think there
is some resistance out there and I'll leave it with
t he one exanpl e.

MR. ASCHER Ckay, do | have tinme for one
nor e?

CHAI R SURO- BREDI E: O course.

MR. ASCHER  Ckay, in your statenent, you
say you're unaware of any public information on U S
requests on WO negoti ati ons. I'd like to let you
know t hat our press release of July 1, which is posted
on our website, contains an ei ght page summary of the
services request of other countries including |egal
services. |1'd appreciate hearing your views, later if

necessary, on whether you find this summary useful.
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PROFESSOR TERRY: Ckay, can | take two

m nutes or so. | haven't read the summary. | haven't
found the summary on your web page. | will tell you
what | have done. | nmentioned that | wote this

article in May for the Bar Exam ner Magazi ne about
what the GATS is, sort of Qand A It was taken from
the executive sunmary to the | BA GATS handbook t hat
wr ot e.

| was asked to do another article that |
was witing in Septenber to go in the Novenber issue.
Oiginally, I thought it was going to be here's sort
of an idea of what the requests are with respect to
| egal services so that you can start thinking about

whet her you woul d consi der nmeki ng t hese changes. And,

first of all, | didn't know very nuch about the
process. | didn't know that they were considered
confidential governnment docunents until | talked to

Don Morgan and | would nention as an aside the U K
consul tation has a nice section on howall the process
wor ks, what's confidential, what isn't. | didn't know
any of that.

| then tal ked to Peter Ehrendthof who is
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the 1 SAC 13 who hadn't seen them and then he sort of
ran around trying to |look for them and then he went
out of the country. So he hadn't seen them and so
what | wanted to do was gi ve the bar exam ners a rough
outline, maybe not even in as nuch detail as what the
Guardi an newspaper |eaked which was very specific
saying this state changed this rule which had been
published in my earlier article to give people an idea
of what mght be out there. | just wanted sone
outlines of what had been asked for and | asked Peter
and Peter didn't know and couldn't tell ne.

And so, and this is as of about two weeks
ago, | would say is probably the nost recent because
he went to China, | think, and then he was going to
cone back and go to the reading roomand | ook at it.
And | haven't gotten his followup e-mail. But as of
m d, |ate Septenber, maybe early Cctober, he couldn't
tell me to put general outlines inthis article to go
out .

CHAI R SURO- BREDI E:  Thank you very much.
Qur next witness will be Linda Schm d, Vice President,

Coalition of Service |Industries. Thank you for
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com ng.

M5. SCHM D. Good norning. Thank you for
this opportunity totestify on behalf of the Coalition
of Service Industries on services negotiations inthe
WO CSI is conprised of U S. service conpani es and
trade associ ati ons seeki ng market access in all nobdes
of supply in all negotiating foruns. W have prepared
a conpendium of services priorities for WO
negoti ati ons, negotiations with countries acceding to
the WIQ, bilateral agreenents, and for use in trade
foruns such as APEC. W offer this to negotiators and
ot her nenbers of the Trade Policy Commttee as a ready
reference to the trade |iberalization priorities of
the many sectors represented in CSI's nenbership.

These negotiating priorities reflect the
t remendous econom ¢ i nportance of servicesinthe U S
and in the world econony. Services are essential
inputs into the production of virtually all products.
The price and quality of services influence cost and
productivity of all other sectors in an econony
i ncludi ng manufacturing and including agriculture.

Thus when Iliberalized and nmde nore efficient,
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services have a strong multiplier effect in the

econony.

As of 2000, total neasurable world trade
in services stood at sonme 2.3 trillion, or over a
third of total trade in goods and services. |In the

U.S in 2000, the current account reported a surplus
on trade in private services of 78 billion, which
of fset 17.2 percent of the 452.2 billion nmerchandi se
trade deficit. Services jobs account for 80 percent
of US. private sector enploynent, or 82.9 mllion
j obs. These service sector enpl oyees earn on average
32,865 dollars per year, which is 500 dollars nore
than the average salary of a manufacturing enpl oyee.
In fact, for all economes, the greater the share of
services in enploynent, the greater GNP per capita.
For developing countries, the average
share of services in GDP stood at 50 percent in 1999.
Services exports from devel oping countries doubl ed
during the '"90s, rising fromU.S. 147 billion to 347
billion. Trade in services such as travel and
tourism communi cations, construction, business and

cultural services are a significant source of foreign
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currency for devel opi ng countries. Regional services
trade is also growng as denonstrated by Kenya's
significant export of professional services and South
Africa's export of teleconmunications services.
Devel oping countries are also gaining in know edge-
based, | abor-intensive services such as data
processing, call centers and software services.

We believe CSI's services priorities are
inthe interests of our trading partners. One of our
main priorities in negotiations in all forunms is the
framewor k for Transparency in Services, which focuses
on inproving the processes for devel opi ng donestic
regul ati on. In ny testinony, | wll describe the
framework and identify priorities for tenporary entry
of natural persons, electronic commerce, acquired
rights. Il wll also highlight priorities for
t el ecommuni cati ons, financial services, advertising,
audi ovi sual , conputer and rel ated servi ces, educati on,
environnental, legal, maritinme and tourismif | can
get to them

But first transparency. CSI very strongly

believes that trade agreenents nust contain cross-
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cutting disciplines to pronote greater regulatory
transparency for services. Regulatory practiceinthe
servi ces sector has devel oped unevenly and often at
odds with the market access and national treatnent
commtnments of WO nenbers. As a result, the
experience of industry in both energing and devel oped
mar ket s has been increasingly one of frustration with
regul atory processes.

A transparent and fair regulatory system
is a precondition for the liberalization of services.
Al'l current trade negotiations provide an opportunity
to build on the transparency disciplines obtained
during the Uruguay Round negotiations. A review of
prior achievenents suggest that the best negotiating
approach will be to fortify the GATS rul es regarding
transparency for all sectors and, as needed, to
suppl enent these general rules with additi onal and/or
special rules to govern particul ar sectors.

CSl has proposed a franework for achi evi ng
t ransparency. Trade agreenents should contain
stronger disciplines to pronote greater transparency

across the board for all services. In particul ar
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services sectors, sectorial agreements or scheduling
can be wused to lay out additional transparency
requirenents for that sector, including broader
regul atory reformas necessary and appropriate. Sonme
sectors may need little supplenentation while others
may need many special rules tailored to that sector.
This suggested approach will allow negotiators to
respond flexibly to the particular needs of each
sector while at the same tinme building on the
transparency disciplines that apply across al
sectors.

CGener al transparency conm t nents shoul d be
sought i n standard-setting, the Regul atory Application

Process and Judicial, Arbitral or Admnistrative

Tri bunal s.

Anot her high priority for service
industries, and this hits every sector, is the
tenporary novenent of key personnel. This is a high

priority for U S services firms and it's also a high
priority for devel opi ng countries services firns. CS
bel i eves that WIO nenbers shoul d provide for the entry

of key busi ness personnel such as managers and hi ghly
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skill ed technicians through a speci al visa that all ows
for expeditious processing and entry to perform
tenporary work assignnments. A new special visa may be
necessary to achieve this objective since there is no
visa category in the US., nor in nost other
countries, that covers both intra-corporate and work
for clients or custoners in another country where
there is no affiliate office of the parent conpany.

Anot her very high priority for service
conpanies is el ectroni c commerce because many service
conpani es ei t her now provide their servi ces
electronically or will do so in the future. In
addition to the WO, all trade agreenments including
accession agreenents should include provisions that
address el ectroni c cormerce i ssues affecting goods and
services, as well as binding principles that support
the nmaintenance of open markets for electronic
conmer ce.

The agreenent should ensure maxi mum
liberalization in those services that constitute the
infrastructure of the Internet, facilitate e-comerce

and are traded el ectronically. Agreenents should al so
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provi de binding principles with commtnents to avoid
t he creati on of any unnecessary barriers to e-comrerce
and provi de products delivered electronically no | ess
favorable treatnent than that for simlar products
delivered in physical forns.

Finally, we have another interest whichis
acquired rights. Sonewhat technical but essentially
what we're asking for is that trade agreenents contain
acquired rights provisions. They should provide,
service providers already established in the narket
shoul d not suffer aloss of rights due to insufficient
or graduated commtnents in the final outcone of a
negoti ati on. To ensure commercially neaningful
agreenents, USTR should require inclusion of an
acquired rights provision which stipulates that the
conditions of ownership, nmanagenent, operation
juridical form and scope of activities should not be
made less so than at the existing date of the
countries affirmation of the agreenent or accessionto
t he WO,

In conclusion, CSI also has negotiating

priorities for tel ecommunications, for environmental
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services that 1'd just |like to nmake one point on that.
W work very hard to reach out to environnental
service providers inthe United States and we' ve found
that a lot of them don't have governnent affairs
offices in Washington, D.C. But we did find that |ike
w th many ot her services providers, they have simlar
concerns. Movenent of personnel, they want to be able
to nove their people in and out of devel oping
countries where they may be doi ng work. Tools of the
trade, they'd like to be able to bring in their tools
with them w thout custons duties and take them out.

Al so, |ike many ot her service providers,
envi ronment al service organi zations or firnms, do not
want to face discrimnation on the nmeans by whi ch t hey
choose to deliver a service. So, in a sense, they're
| ooki ng for technol ogi cal neutrality. So it shoul dn't
matter how they decide to deliver the service.

In conclusion, I'd like to highlight the
fact that we have put together a very detailed
conpendium with a Mdel Schedule for insurance
provi ders, a Mddel Schedule for |egal services which

we've consulted with international law firnse and we
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hope that USTR and all of you will have an opportunity
to look at it and we hope that it will be shared with
those folks who are, for exanple, negotiating
accession of Russia to the WO and al so the fol ks who
are wor ki ng on sone quasi -trade i ssues i n APEC. Thank
you very nuch.

CHAI R SURO BREDI E:  Thank you very mnuch.
W will make a note to be sure to share that with
t hem For our first question then, we'll turn to
Peter Collins from USTR

MR, COLLI NS: Thank vyou. First point,
i ntroductory comrents, your witten testinony deals
wth sonme issues not addressed by the WO Service
negoti ations, for exanple, tariffs and so we wi |l pass
the information on to those at USTR responsible for
t hose other parts of the WO negoti ati ons.

The first question is, in your witten
testinony, you state that the priorities you describe
apply to the WO negotiations, WO accession
negoti ations, bilateral negotiations and other trade
forums such as APEC. But we would be interested in

heari ng how you woul d describe your priorities with
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the WO Services negotiations versus those other
negoti ati ons where services commtnents are being
negoti ated, especially bilateral or regional through
trade agreenents.

MS. SCHM D | would say that the first
t hought in putting together this conpendiumis for
WO Services negotiations. So you will see specific
references to the GATS, for exanple, and for
particul ar negoti ati ng approaches. And then what we
did was go through sone of the text and see how it
could be applicable to bilateral trade agreenents or
accession to the WIO. Acquired rights is an exanple
of that. | nean, it wll require sone thought as to
how an acquired rights provision would fit into the
WO Services negotiations. W certainly know how it
woul d be done in an accessi on agreenent.

And, having just returned for Quito, we
did find that, for exanple, we are nore specific in

this docunment on classification issues because it's

clear how classification will be used in the WO
negoti ati ons. However, it's not so clear how
classification will be dealt with in the FTAA. So
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there are nuances in the text but the primary focus is
WO Servi ces negotiation

CHAI R SURC- BREDI E:  Qur next question wi ||
be asked by the Departnent of Commerce.

MS. HAQ GH: On transparency, you propose
obtaining both cross sectoral and sector-specific
disciplines. Could you provide nore information on
sectors for which CSI believes that these specific
di sci plines are appropriate.

You al so state that in sone sectors, the
transparency disciplines should address regulatory
reform Could you pl ease el aborate.

M5. SCHMD: On your first question with
respect to specific sectors, | would say that we have
asked for specific transparency provisions in
financi al services which would nean Dbanking,
securities, there's a special paper that we include in
here fromthe securities industry association and al so
we have a Mddel Schedul e on insurance that includes
transparency provisions. Al so, energy services is
seeking transparency provisions. So that's wth

reference to our nenbers who have said outright we
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want sonme specific transparency disciplines. There
may be other sectors where it will be applicable.

And then your second question, sir, |
didn't catch it.

M5. HAG GH: You state that in sone
sectors the transparency disciplines should address
regulatory reform and we're interested in your
el aboration of that idea.

MS. SCHM D | would inmagine that that
woul d speak to the way in which regul atory reformwas
i npl enented or admnistered. That if it's the case,
that there are regulatory reform initiatives, that
those initiatives are nade public, that there's
opportunity to comment on them and that if there's
di sputes, that there's an opportunity to participate
in those disputes.

CHAI R SURO- BREDI E:  Thank you. Qur next
question wi Il be asked by M. Dobson of the Depart nent
of Labor.

MR. DOBSON:. Yes, thank you. We'dliketo
under st and your suggestions for tenporary novenent of

key personnel. You advocate that a new adm ssion
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category should be created to neet the needs of
persons whomyou' ve descri bed in your statenent. We'd
li ke to know, are these people receiving remuneration
from a source wthin the admtting country in all
cases or should it vary case by case. And al so, could
you gi ve us a specific case exanpl e where busi ness was
| ost due to delays in processing these requests.

MR. SCHM D:. kay. The idea for a speci al
visa would be that service providers, people wth
speci al know edge of a particular service industry,
t hey have uni que and speci ali zed know edge. They may
not have a professional degree, let's say, in a
comruni cations technol ogy for exanple, but they have
speci al i zed know edge that they' ve | earned on t he j ob,
should be put into this particular category. And
we' ve provided a definition for that.

The idea would be that these people
whether, if they're comng fromthe United States and
t hey' re goi ng abroad, they are, of course, paid by the
folks inthe United States and it may be that there's
no establishnent in the third country. The person is

just noving there to deliver a service, is just, |
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shoul d say, tenporarily traveling there to deliver a
particul ar service and then returning hone. And this
is an inportant issue for the United States and ot her
countries.

And then the second part of your question
was, oh, an exanple of firns that have |ost noney
because of processing. The exanples that | have
heard, frankly, and this is sonething that canme up in
Quito and the FTA discussions were principally from
foreign firms who had a very difficult time acquiring
visas for entry for their business personnel into the
United States.

CHAI R SURO BREDI E: Are these Hvisas that
they're having difficulty getting?

M5. SCHM D: It woul d be a business vi sa,
| don't know the specific.

CHAI R SURO- BREDI E:  Thank you very much.
Qur next witness is David Spence, Senior Counsel for
Federal Express and Chairman, |International Trade
Subcomm ttee of the Air Courier Conference of America.
Wel come, M. Spence.

MR. SPENCE: Thank you. Good norning. |
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am Davi d Spence, Senior Counsel for Federal Express.
|"'m here today in ny capacity as the chairman of the
I nternational Trade Subcommttee of the Air Courier
Conference of Anerica, International. ACCA is the
trade association of the U S. express delivery
services industry. | am al so acconpani ed by Selina
Jackson, Public Affairs Manager for |International
Trade for United Parcel Service.

W're here today to discuss ACCA s
obj ectives for the GATS negotiations. Specifically,
ACCA is seeking | anguage that appropriately defines
express delivery services to include the full scope of
services provided. Unfortunately, under the present
nonmencl ature, we are considered part of courier
services, a classification that does not adequately
descri be our services. Furthernore, due to an anomaly
in the CPC schedule, we are disadvantaged because
courier services does not include any services
provi ded by national postal adm nistrations, even if
they are identical to the services we provide. This
establishes an artificial distinction based upon the

provi der of the service and i s unacceptabl e to express
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operators who are seeking a level playing field with
postal adm nistrations, our major conpetitor.

ACCA i s al so seeking specific commtnents
under the GATS i n services provided in connection wth
the efficient supply of express delivery services. In
its recent request covering express delivery services,
USTRreportedly submtted a checklist of these rel ated
servi ces, I ncl udi ng gr ound transportati on,
war ehousi ng, custons brokering, inventory managenent,
t el ecommuni cati ons, and ot her | ogi stics-rel ated
services. Specific commtnents in these services are
critical because of the broad scope of issues that
affects our industry and the fact that barriers in any
one of these areas could, depending upon the
ci rcunstances, affect the efficient supply of express
delivery services. Accordingly, specific conmtnents
in all the sectors listed in USTR s checklist,
i ncl udi ng express delivery services, are necessary to
establish certainty with regard to existing market
access and to establish an efficient global delivery
infrastructure.

ACCA is also seeking trade facilitation
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provi si ons t hat expedite treatnent of express delivery
shi prment s. We recognize that trade facilitation
negoti ati ons woul d fall outside the GATS negoti ati ons
but we want to highlight that such negotiations are a
critical part of our objectives for the DOHA round.
Frankly, our service is not enhanced if we are able to
ship goods fromthe United States to a foreign port in
si x hours but then the goods sit at the port, awaiting
cl earance, for six days.

Many of these objectives are addressed in
the U S. proposal on express delivery services
presented to the WIO i n Decenber, 2000, and it's our
understanding in the U S. request on express delivery
services issued July 1, 2002. W appreciate the cl ose
wor ki ng rel ati onship we have had with USTR and ot her
U.S. agencies in developing these proposals, and in
seeking a conprom se between the U S. and European
Uni on positions on express delivery services.

However, we are here today to focus on one
critical objective of our industry that thus far has
not been addressed by the U S gover nment .

Ef fectivel y addressi ng cross subsi di zati on of express
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delivery services by those with governnent-granted
speci al or exclusive rights. This is a crucial market
access issue for our industry. VWen any entity,
i ncludi ng a postal adm nistration, chooses to provide
express delivery services to their custoners, they
should be governed by the sane rules and narket
economes as other providers of express delivery
servi ces. However, this is not currently the
situation in key markets. Instead, we face posta
adm nistrations that use profits they derive from
governnent-granted nonopoly operations to cross
subsidize their express delivery service operation
This constitutes an unfair conpetitive advantage that
directly limts the market access of otherw se
conpetitive private conpanies. I n addition, other
countries in which such cross subsidization is not
currently a problem may consider endorsing this
behavior in the future if this issue is not
ef fectively addressed.

We are aware that certain U S. governnent
agencies believe that only anti-conpetitive cross

subsi di zati on shoul d be addressed i n trade agreenents.
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Such a provision would place a very difficult burden
of proof on conpani es seeking relief. Securingrelief
would also require a difficult and, we believe,
i nappropriate show ng of an adverse inpact on market
conpetition. In sum market access would be
detrinentally affected and relief would be quite
difficult to achieve. Therefore, in the unique area
of express delivery services, we believe that the
ability to prevent the distortive effects of cross
subsi di zati on should not be conditioned on whether
such effects are subjectively considered anti-
conpetitive.

Again, this issue 1is of particular
inportance and relevance to the express delivery
services industry and we believe it nust be addressed
in order to ensure a level playing field between
private operators and those benefiting from
gover nnent - grant ed nonopoly operations. W urge the
U. S. governnent to advance proposals in Geneva that
woul d  prohibit cross subsidization by postal
admnistrations to their express delivery services.

Thank you for your tinme and attention. W
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woul d now be happy to answer any questions you m ght
have.

CHAI R SURO BREDI E:  Thank you very much,
M. Spence. Qur first question will be asked by Peter
Col I'ins of USTR

MR. COLLI NS: Thank you. You meke the
poi nt that express delivery and courier services are
different. Could you please elaborate on those
di fferences?

MR.  SPENCE: Well, we get asked this
gquestion quite a bit. Under the current
classification of courier services covers everything

from Federal Express or UPS. Federal Express has 660

aircraft, worldw de hub structure. It also covers
bi cycl e messengers. It also covers private postal
admnistrations. It also covers inter-city couriers.

It covers the gamut and we don't feel that we are
what's known as courier service.

When you think of a courier service, you
think of a package being given maybe to a bicycle
messenger or being given to sone courier who drops it

at point B. It then may go onto an onboard courier at
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point Bto go to point C and then it goes to another
person at point C and finally to point D. Express
delivery services, we handle frompoint Ato point B
When the custoner pays, and they pay a higher price,
they don't care howthe package gets there. W handl e
every service that goes with them from point A to
point B, just the conpany and its representatives.

We  track and trace. e have
adm ni strative control. W do all these things that
custoners, frankly, are paying the price for. So they
know the difference in what is the courier, as |'ve
described it, and what is the express delivery
servi ce.

And in the definition of express delivery
service that we've been working wth the US.
government on, there are three elenents. One is the
general transport pickup delivery. Then there's
tracking and tracing and then there's admnistrative
control throughout the process. If a conpany is
meeting that definition, then they're performng
express delivery services. |If they're not, then they

may be couriers, they nay be doi ng sonet hing el se but
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they' re not doing express delivery.

CHAI R SURO- BREDI E:  Under your definition
then of express delivery service, do postal express
delivery services neet those three conditions?

MR. SPENCE: Yes, the key here is that the
postal adm nistration is perform ng those services or
performng what's in that definition and they are
doi ng express delivery service. As | explainedin our
testinmony, the way it's set up, it's the only area we
under st and under the CPC or W 120, where it's set up
to discrimnate. It's set up to who is supplying the
service. |If it's a postal service, it's perforned by
a national postal admnistration. Everything elseis
a courier service.

So what could end up happeni ng and what
we're seeing around the world is the postal service
coul d be perform ng express delivery but only because
they're a postal service, they would be classified as
postals, only because they're postal adm nistration
they'd be classified as postal service and that sets
up problens down the road if we ever wanted to take a

case because they're not |ike services, where that
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woul d be an argunent.

So what we're trying to do and what we've
worked with the U S. governnment on is creating this
classification that would apply to all operators. It
goes to the service provided, not who i s providing the
servi ce.

CHAI R SURO BREDI E: Thank you. Does
anybody have question on that particular issue? Yes,
usl TC?

MR, BROWN: Yes, USITC, Richard Brown.
Are you aware of any countries where postal services
are not the preserve of a governnent entity?

MR, SPENCE: |'msorry?

MR. BROAN. Are you aware of any country
in which postal services are not the preserve of a
governnment entity. |In other words, there are postal
services that are provided by private sector
conpani es.

MR.  SPENCE: Well, there have been
i nstances where, | think Argentina has privatized
their post. | nean, there are exanples but they're

few and far between. Mostly they are national

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

52

government -granted nonopol i es, gover nment - gr ant ed
or gani zati ons.

MR. BROMN: Thank you.

CHAI R SURO-BREDI E: M. Ascher from USTR

MR. ASCHER: You di scussed the i nportance
of establishing GATS disciplines to address cross
subsidization in the area of express delivery not
limted to anti-conpetitive and you cite the unique
nature of express delivery services. Coul d vyou
provi de, el aborate and give sone information on what
makes this sector unique conpared with others.

MR, SPENCE. | don't want to hog all the

M5. JACKSON: One situation that does nmake
our industry unique is that we are conpeting wth
forei gn governnment nonopolies. And what we've been
told by certain agencies of the U S governnent is
that in order to prove that cross subsidization is
anti-conpetitive, we would have to prove harm to
consuners.

Now, in the short term that would be very

difficult to prove. Clearly in the long term
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consuners would be harnmed if a postal nonopoly is
getting subsidies fromtheir donestic governnent and
using those to drive prices to a point where they go
bel ow t he cost of doing business and drive conpani es
i ke UPS or Fedex out of business. So in the |ong
term that would be harm to consuners. But in the
short term and certainly in the termwe're talking
about trying to inprove our situation, it's alnost
i npossi ble to prove.

Sone queries have cone to us, don't you
conpanies cross subsidize from one area of your
busi ness that m ght be | ess profitable than the other
area of our business. And clearly, the answer is yes,
we do cross subsidi ze but we are not cross subsi di zi ng
with funds that are gained froma governnent entity.
And that's a clear difference.

MR, SPENCE: | would just add, and it was
in the testinmony, is that we have to play by the
market rules. | nean, we're a private business and
gover nnent - backed nonopolies don't have to play by
those rules. | mean, sinply everything we're trying

to do here is just level the playing field, make it
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conpetitive. | mean, we don't m nd conpetitors com ng
into the market. But we want it to be done on a fair
basis and that's all we're | ooking for.

CHAI R SURO BREDI E: On t hat sane poi nt, we
have a question to them return to the Departnent of
Transportation.

MR. MARVI CH. Thanks for your statenent.
I'"d like to follow up on the part of your statenent
where you nentioned that there were differences
between the United States and European Union
approaches to express delivery in the WO GATS
negotiation. Can you elaborate a bit on this?

MR.  SPENCE: Yes, where the EU or EC
really, what's driving this, in their proposal, they
have what they call handling of postal itens. And
then within that handling of postal itens, they have
ei ght subsectors and express delivery is included.
The problem is they consider us, by putting us as
handl i ng of postal itens, it makes us seemlike we're
a postal service. W're not a postal service. The
private sector invented the business. We have no

interest in delivering first class mail and taking on
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nmonopol y type servi ces.

It'ssimlar topostal adm nistrations are
now getting into financial services. Nowyou see ATMs
at post offices. Does that nmean financial services
are now postal service? W don't think so. And |
t hi nk the financial community woul d argue agai nst t hat
as well. Just as we're not a postal service, just
because it's nore profitable for post to do express
delivery services or financial services, when t hey get
into our backyard, that doesn't nmake it a postal
servi ce.

The other problem is that right now I
think there are between six to eight full comm tnents
on postal services. Countries do not want to
| iberalize their post period. We've heard it in
nmeetings in Geneva tinme and tine again. So we are
trapped in the EU nodel as being a postal service.
We're not going to get any commtnent and that's of no
use to us.

So what we're trying to do is work sone
sort of or work with the governnents on sone sort of

structure that everyone can agree on that other
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countries who have not focused on this yet can | ook
and see, okay, there's a conprom se structure that we
can base our offers on. And that would be using the
U.S. and EU nodel s, using the EU nodel but instead of
havi ng us under handling of postal itens, you would
have maybe an A postal item B express delivery so
that countries could then go and using the U S
definition of express, so then countries could avoid
A and go directly to B and nmake the commitnents in
express delivery which we think they will. W're in
over 210 countries and territories throughout the
wor | d. W're not a new service in any of those
countries.

So there's nothreat fromus inthat we're
a new service, we're unknown or anything like that.
And we think countries wll nmake the commtnents in
express as opposed to postal.

CHAI R SURO- BREDI E: Thank you very nuch
for your testinony.

MR. SPENCE: Thank you.

CHAI R SURO BREDI E:  The panel will now be

joined by Mark Linscott, the Deputy Assistant U. S
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Trade Representative for Environnent. Qur next
w tness i s David Waskow, Friends of the Earth. | hope
| pronounced your name correctly. Thank you for
com ng.

MR. WASKOW  Good norning, thank you for
the opportunity to address you. W are deeply
concerned as are other environnental organizations
t hat negotiations on services will have far-reaching
inplications for donmestic regulations to protect
citizen's health, safety and the environnent, and al so
possi bly the achi evenent of other policy objectives.
Over two-thirds of all services trade occurs in
sectors wth substantial environnmental i npacts,
i ncludi ng sectors that are currently under di scussion
at the WO such as waste disposal and sanitation,
wat er provi si on, ener gy, tourism transport,
construction and distribution including mass retail.
These sectors are all wunder consideration in the
request/offer process currently.

If the GATS negotiations do lead to
expanded sectoral coverage, this will raise a host of

concerns relating to environnental and ot her
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regul atory policies. And given these concerns, we
believe that the U S. and other WO nenbers shoul d
conduct a thorough and conprehensi ve assessnent of the
environnental, social and devel opnental inplications
of services trade |iberalization under the GATS and
feed these results into the assessnment di scussions in
the Council for Trade in Services. W have a
particul ar concern that the U S. has entered into the
request-offer process before that process is fully
i nformed by the environnmental assessnents mandat ed by
the letter and spirit of Executive Order 13141.

I n addi tion, given the potential inpact of
GATS comm t nent s on envi ronment al concerns, including
donestic |l egal and regul atory regi nes, we believe t hat
the WIO and its nenber countries should make all
requests and offers available to the public. At
m ni mum each country should make public the request
and offers it has made or received in the formof a
conpilation. And | would just say in response to a
guestion that was nade earlier, that thereis quite a
di stinction, | think, between the summaries that were

publicly provided and the actual requests and offers
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and the detail that they provide.

In addition to a nunber of concerns
regarding particular GATS commtnents that | wll
address, we believe it's inpossible to anticipate in
advance all the legal and regulatory inpacts of
services liberalization in environnentally sensitive
sectors. And given these potential |egal and
regul atory i npacts, we are deeply concerned about the
lack of an environnmental exception in the GATS
conparabl e to GATT Article XX(g) for neasures rel ating
to the conservation of exhaustible natural resources.

The inclusion of a provision at |east
equi valent to Article XX(g) is essential to ensuring
that neasures to protect the environnent are not
i nappropriately or unintentionally underm ned by GATS
disciplines. In part, this protection of exhaustible
natural resources such as water, air and energy
resources, should be addressed in the GATS because of
the potential for sectors such as environnental
servi ces and energy services to have i npacts on those
sectors. Most inportantly, however, the value of this

exception has been denonstrated in GATT cases before
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the WO including the Shrinp-Turtle case. The
| anguage in XX(g) which legitimzes nmeasures rel ating
to an environnental aim provides for a substantially
nore i ncl usi ve use of the exception than the currently
exi sting narrow necessity |anguage in GATS Article
XI'V(b).

In addition to the long-term solution
articul ated here, we suggest that the U S. shoul d al so
take immedi ate action to address these concerns, in
particular by pursuing a strategy of including a
hori zontal comm t nent, and encour agi ng ot her countries
to do so as well, that essentially replicates GATT
Article XX(g) in GATS conm t nents.

In regard to particul ar GATS di sci pl i nes,
we believe that expanded market access and nati onal
treatnent commtnments in environnentally sensitive
sectors could place undue restraints on regulatory
action designed to protect the environnment and our
concerns are particularly significant for sectors in
whi ch countries have presented initial expression of
interest for increasing market access including al

those that | nentioned above.
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Mar ket access comm t ment s whi ch
essentially address quantitative limtations and
restrictions, could restrict the ability of state,
| ocal and federal governnents to place appropriate
gquantitative limtations on environnmentally harnfu
service operations. In the energy sector, for
exanpl e, such commtnments could conflict wth
guantitative [imtations i nvol vi ng expl oration
including the use seismc testing trucks, pipeline
size, right-of-way and throughput, truck transport,
bulk storage and refining and electricity source
requirenents. In the environnental services sector,
mar ket access commtnents could conflict wth
guantitative limtations involving waste disposal
i ncl udi ng hazardous waste and other landfills, waste
di sposal in rivers, oceans and ot her bodi es of water,
sewerage, garbage incineration, and transboundary
wast e transport.

I n addi ti on, nat i onal t reat ment
commtnments couldlimt regulatory action that creates
a disadvantage for foreign service providers. The

reach of national treatnment is extrenely broad under
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t he GATS. D scrimnation occurs not only when a
regulatory action intentionally treats a foreign
service provider differently, but whenever regul ation
"nodifies the conditions of conpetition in favor of
services or service suppliers of the donestic party."
For exanple, the Canadian governnment has recently
indicated its concerns regarding the discrimnatory
inmpact of U S. renewable portfolio standards for
electricity that Ilimt or exclude hydropower.
Simlarly, reasonabl e and necessary neasures to reduce
alien invasive species risks may have a differenti al
i npact on transport providers fromdifferent regions.

We are al so concerned about proposals to
strengthen the regulatory disciplines in Article VI. 4
of the GATS and we urge that no further disciplines be
negoti ated under that article to strengthen necessity
or additional proportionality test disciplines. W
are also concerned about possible inplications of
transparency provisions and although these may be
hel pful in sone regards, they could also act in sone
respects to constrain the ability of state and | ocal

governments to quickly and effectively inplenent
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regul ations that are needed. And we hope that the
US. government will carefully consider and walk
carefully through the potential inplications of
t ransparency.

Finally, we are also concerned that the
exi sting exception in GATS Article | for services
supplied in the exercise of governmental authority is
insufficient to protect fromchall enge the provision
of basic and essential public services such as energy,
wat er, transport, conmuni cation and public health. W
believe that what is necessary is to clarify this
exception to clearly protect such basic and essenti al
public services when that is appropriate.

And lastly, let nme just conclude, by
menti oni ng environmental services in particul ar which
were highlighted in the DOHA Decl aration. Paragraph
31 of the Declaration refers to these environnental
services as part of a broader trade and environnent
agenda but with a view to enhancing the nutual
supportiveness of trade and environnent.

W do welcone efforts to negotiate

reductions in barriers to environnmental |y benefici al
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envi ronnent al services. However, we are al so deeply
concerned that the current classification for those
services in the GATS W120 will inpede the aim of
provi di ng environnental benefit as established in the
DOHA Decl aration. By focusing on service sectors such
as sewage, refuse di sposal and sanitation, the current
classification does not provide clear environnental
heal th and safety benefits because these sectors often
can have the opposite effect. Refuse disposal done
wong is far nore harnful than refuse disposal done
right, of course, and questions such as i nappropriate
landfills have already been raised in a nunber of
devel oping countries around the world as has
i nci neration.

And | would just note here that the
earlier coment from CSI about technology neutrality
in the environnental services sector does concern mne
a great deal because, in fact, there is a great
di fference between different kinds of technologies in
environnmental services. And | would note that it's
not only the case that there are appropriate,

i nappropriate ways of disposing of refuse but there
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also is a great distinction between end of pipe
services that deal with garbage once it's been,
gar bage | oosely defined, once it's been created and
those services that are preventative in nature that
essentially prevent pollution from occurring in the
first place which are very helpful environnental
servi ces.

Let nme conclude there and just note that
inthis area, we hope that the classification wll be
done in such a way and offers nmade in such a way that
t hese concerns about environnental services will be
addr essed.

CHAI R SURO- BREDI E:  Thank you, M. Waskow.
The first question fromthe panel will be posed by the
Envi ronnmental Protection Agency, M. Freedman.

MR. FREEDMAN:. Thank you and thank you,
M. Waskow, for your interesting testinony today.
Your testinony highlights the i nportance of factoring
in the environmental, social and devel opnental
inplications of services trade l|iberalization under
the GATS. Particularly with respect to environnent al

consideration, what role, if any, would you see for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

66

the review provided by Paragraph 51 of the DOCHA
Decl aration to be conducted by the Commttee on Trade
and Environnent.

MR WASKOW Well, we are hopeful that
Paragraph 51 will provide an opportunity, a serious
opportunity, across the board for all aspects of WO
negoti ations for the nmenber countries to address the
environmental inplications of the negotiations that
they are undertaking. | would say, in particular in
the GATS context, that the problem from our
perspective is that those negotiations have noved
forward now wi thout the benefit of the Paragraph 51
review and al so without the benefit of areviewin the
United States under Executive Order 13141.

MR. FREEDVAN:. Thank you.

CHAI R SUROC- BREDI E:  The next question wi ||
be posed by USTR, M. Linscott.

MR. LI NSCOTT: Thank you and I, too, would
li ke to thank David Waskow for his testinmony. First,
I"d like to start by noting that the United States has
al ready expressed sone m sgi vings regardi ng proposal s

related to necessity under Article VI.4 of the GATS,
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both in the working party and on donestic regul ati ons
as well as the Commttee on Trade and Environnent as
part of its review under Paragraph 51 of the DOHA
Decl arati on.

Yet Friends of the Earth goes further in
suggesting that proposals to enhance the transparency
of donestic regulatory practices are sonehow
danger ous. My first question is whether you see
opportunities in these negotiations for increasing
participation in regulatory activities for all
i nterested constituencies includingrepresentatives of
civil society and | did note that you referred to the
potential for sone benefits in your oral remarks.

The second question is how can greater
transparency be equated with inpeding denocratic
processes. This was not sonething you noted in your
oral remarks but was a coment in your witten
testinony. Thank you.

MR, WASKOW First, let nme note that |
think it is inportant and very hel pful that USTR has
rai sed serious concerns about the proposals that the

EU and ot hers have put forward regardi ng el aboration
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and necessity testing, and in particul ar,
proportionality testing.

As far as transparency is concerned, |
think if it is very clear in the outcones of
negotiations that this is an effort to provide
transparency and an opportunity for input and
participation by all constituencies, then, in fact,
this could be a hel pful approach to pursue. The
concern with the potential for transparency to i npede
regul atory efforts enmerges from a concern that, in
fact, it could, if done wong, lead to a situation in
whi ch, especially at the local and state |evel,
governnments face burdens and barriers in actually
inpl ementing and effectively doing so, regulations
that they need to.

And so | think it is of utnost inportance
and, therefore, as | said earlier, it's extrenely
inportant for the U S. governnent to wal k carefully in
pursuing this approach to make sure that this is not
done in a way that would inpede that kind of
regul atory effort, especially at the local and state

level. And | would add al so in devel oping countries
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where the ability to produce this kind of
docunentation that m ght be sought under a
transparency provision m ght be quite onerous.

MR. LINSCOIT: Thank you, that was quite
hel pful .

CHAI R SURC- BREDI E:  Qur next question wi ||
be posed by Peter Collins of USTR

MR, COLLINS: Thank you. You've discussed
the inportance of classification of environnental
services. A GATS classification systemcan be viewed
as atool for conprehensively identifying all services
activities. Wile many participants in negotiations
have acknow edged sone shortcomngs in the systemin
terms of specifying a wde array of environnental
services, it would be hel pful to know on what basis
you see the current classification as limted to end
of pipe clean up activities while excluding pollution
prevention services. For exanple, could the
request/of fer negotiating process still provide scope
for establishing priorities that focus on those
envi ronnment al services t hat are clearly

environnmental |y beneficial?
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MR. WASKOW el |, t he current
classification, | suppose, does have a fourth category
that would permt pollution prevention as a GATS
subsector. However, it's clear that the thrust of the
current classification is the three sectors that are
explicitly mentioned, all of which essentially have to
do with waste and refuse and pollution once it is
actually created, therefore, end of pipe.

| think that it is quite possible to add
many subsectors that would address pollution
prevention and | believe both the U S. and the EU have
proposed doing so. Wether it's possible to sonehow
prioritize though, prioritize those, however, |I'mnot
sure and | suppose that would be a question, in a
sense, that | would al so ask of USTR, whether there is
sonme nmechanism and | don't know of one really in the
current classification schene, to create priorities
anong subsectors.

Having said that, let me say that it is
still a concern that the subsectors, the current
subsectors are there, whether or not other subsectors

are added to the classification. And that's because,
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as | quickly alluded to, you have a nunber of refuse
di sposal sectors such as, refuse disposal activities
and sewage activities that can be quite harnful such
as landfills, incineration, garbage incineration and
sewerage that is done inappropriately. And so if
these are liberalized, and particularly if they woul d
be | i beralized in atechnol ogi cal neutral manner, many
of the concerns regarding inpact of GATS obligations
| think, could easily arise.

And 1"l just take one exanple, but this
is just one exanple, and that's landfills. Currently
the permtting process throughout the country at the
local level in the United States is to permt
landfills with clear quantitative limtations on the
anount of waste that can be di sposed of, on the hei ght
often of the landfill and so forth. Those, to ne,
woul d seem to run afoul of Article XVI and of the
guantitative limtation, the prohibition onthe use of
nunmerical limts on service output in Article XVI to
be preci se.

And SO al t hough I t hi nk sone

prioritization could be done perhaps in the
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classification of the environnental services, | think
t hat nonet hel ess the fact that those services remain,
t he refuse di sposal and so forth, services w thout any
limtations to ensure that they are done in an
environmental |y beneficial way, |eaves a significant
pr obl em

CHAI R SURO- BREDI E:  Any questions? Thank
you very nuch.

MR. WASKOW  Thank you.

CHAI R SURO- BREDI E: Qur last wtness is
Ray Sander, Vice President of New York Life
| nt er nat i onal

MR. SANDER: Thank you for this
opportunity. New York Life is a gl obal subsidiary of
New York Life Insurance Conpany, the largest US
mutual insurer with nore than 178 billion in assets
under managenent and nore than 150 vyears of
experience. Qur colleagues in operationin Argentina,
Hong Kong, India, Indonesia, Mexico, Philippines,
South Korea, Taiwan and Thail and. W have a
representative office in Vietnam and are in the

process of opening a joint venture life insurance
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operation in China.

| appreciate this opportunity to provide
input to our trade negotiators on the use of, on the
services talks at the WO I'd like to associate
myself with remarks nmade by ny col |l eague from CSl and
New York Life's been very active in the Coalition of
Services Industries and Anerican Council of Life
| nsurers.

And this norning I'd like just briefly
address three areas, financial services in the DOHA
Round, technical assistance in capacity building and
t he Mbdel Schedul e in insurance.

The mssion of world finance is well
defined and has remained fundanentally constant for
several centuries. It isto create the foundation for
econom c growh. Financial institutions provide the
means for accumulating and protecting capital and
directing it into productive investnents. In doing
so, these financial institutions create wealth, create
jobs, <create the infrastructure to support the
activity of the non-financial econony.

Life insurers like New York Life form a
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key conponent of the international finance. We
provide long-termcapital that is invested for twenty
or thirty years to match the maturities of our |ong-
term obligations to our policyholders. This is not
hot noney for short-term specul ation. It is the
i nvestnent capital for theinfrastructure, housi ng and
projects with useful lives that span generations.

Qur industry operates in an increasingly
gl obal environnent as national econom es becone nore
integrated and capital becones nore nobile. As a
maj or international |ife insurance conpany, we view
the world not as a set of national markets for our
services and investnments, but as a network of
i nterconnected markets. W val ue the DOHA Round as an
inportant and tinely opportunity to increase the
efficient operation of that global financial network.

To maximze this opportunity for the
benefit not only of businesses but of consumers and
nati onal econom es around t he worl d, trade negoti ators
nmust consi der nore than market access as their nmeasure
of success. Qur industry is anong the nost heavily

regulated in the world. That is not surprising since
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our business has profound effects not just on our
custoners and their famlies but also on the stability
of national financial systenms. G ven the regulatory
environments that we operate, the strength,
predictability and transparency of regul atory
authorities are crucially inmportant to our m ssion of
supporting econom c grow h.

Thus, for many of the highly regul ated
services, achieving market access is just the
begi nning. The inplenenting regulations that foll ow
mar ket access commtnents are the real tests of market
opening. And the ability of regulatory authorities to
establish and maintain world-class professionals and
regul atory regines are the ultimte test of any trade
negoti ati on.

We recogni ze that all countries are not
equally prepared to establish and manage these
regulatory institutions. My conpany is actively
engaged in capacity building in a variety of ways. W
sponsor training prograns for regulatory officials
from enmerging markets, exposing them to the best

practices of devel opi ng econom es. W  work
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cooperatively with US. regulators and the U S
gover nment . In addition, we cooperate with private
sector bodies such as the American Council of Life
| nsurers Foundation. W work closely with insurance
supervisors around the world, advocating the
acceptance of international standards through the
I nternational Association of |Insurance Supervisors.

Qur prograns  suppl enent the Dbroad
governnmental efforts by the U S. and ot her devel oped
countries to build capacity in the devel oping world to
negotiate and inplenent trade policy. We strongly
support the growing array of technical assistance
activities for current and prospective WO nenbers.
We urge USTR to continue to support these efforts for
both current WO nenbers and especially for high
priority prospective WO nenbers |ike Vietnam These
actions increase the ability of all economes to offer
access to well-reqgqul ated donestic financial services
mar ket s.

How should the U S. trade negotiators
proceed to achi eve broad, deep insurance conmtnments

in the WO? Understanding the often highly
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speci alized nature of the insurance industry, we in
the private sector have prepared a uni que approach to
whi ch we call the Mbdel Schedule. The Mddel Schedul e
represents the consensus view of the entire U S
i nsurance industry, including life, property and
casualty, brokers and reinsurance on all the el enents
needed for success in the negotiations.

The Model Schedule takes an integrated
approach to market access. It includes inprovenents
in traditional narket access issues such as equity
[imtations and the form of establishnent. It also
includes the wequally inportant inprovenments in
transparency and Dbest practices in insurance
regul ati on whi ch upon i npl enentation, build a strong,
open and predictable systemof regulation. The Mdel
Schedul e brings together in one docunent the narket
access issues and best regulatory practices that our
i ndustry wants to see included in the detail in the
Addi tional Commtnents columm of the schedul es of
speci fic comm tnents.

| encourage all nenbers of the Commttee,

if you haven't had a chance to review the Mbdel
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Schedul e, please do so and | wll be happy to nake
copies available to the Commttee.

Anot her uni que feature of this docunent is
the consensus built by our industry wth our
counterparts in Europe, Japan and Canada. The
i nsurance industry in each of the jurisdictions is
conveying these sanme elenents to their governnents,
just as |I'm doing with you today. We believe that
this industry coordination provides U S. trade
negotiators with a considerable base of support to
pronote the integrated framework of market access and
regulatory commtnents in the DOHA Round. By
recogni zi ng the nexus between market access and best
regul atory practices in the insurance sector through
meani ngf ul GATS commi tnents, WIO nenbers will be able
to ensure open, conpetitive and sound markets. Thank
you.

CHAI R SURO- BREDI E:  Thank you very mnuch.
Qur first question will be asked by the Departnent of
Commer ce.

M5. HAG GH: Thank you. Your testinony

di scusses the inportance of capacity building and
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technical assistance in the area of regulation of
i nsurance, could you provide information on the
experi ence of your conpany or the experience of one or
nmore of the cooperating bodies nentioned in your
testinmony in providing such technical assistance in
one or nore countries. \What was the inpact of this
techni cal assistance?

MR.  SANDER: | can use the exanple of
Vi et nam as perhaps the nost vivid one for our conpany
and for a nunber of U S. insurance conpanies. There
iIs no actuary science established in Vietnam There
is no one who has the ability to performthe actuari al
requirenents that any regulator of insurance would
need to have. So many conpanies |like New York Life
are working with adm ni strative finance in Vietnamto
hel p adm ni strative fi nance to devel op the capacity so
t hat they can open their market in accordance with the
bilateral trade agreenent that USTR negotiated with
Vietnamand so that they're in a position to inpl enment
the world class regulations that the AIS and others
have suggested to Vietnam so they can neet their

obl i gati ons.
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Recently we had a nenber of adm ni strative
finance here in this country for a six week training
course, training that was, sone of it took place in
Kansas City where the National Association of
| nsurance Conmi ssi oners has their training center plus
famliarization wth a nunber of the U S. regulators
during the tine that that person was here. And that's
the kind of training that we've been engaged in with
a nunber of people within the industry of finance.

The foundation that | have referred to in
my witten statenent, the Anmerican Council of Life
| nsurers Foundation, has sponsored, in cooperation
with the Wrl d Bank, a nunber of sem nars in China and
in Brazil where we have attenpted to bring together
experts from around the world to make sure that
there's great representation across both devel oping
and devel oped econom es on the panels so that people
can get the benefit of what best practices are
involvedinestablishing areliableregulatory regine.

The inpact of this is a little bit nore
difficult to address. Certainly if, an indicator is

that people are willing to participate in these, the
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inpact is positive because we had to have a very
sel ective approach on this. A nunber of countries
have cone forward and asked for our assistance. W've
been working with the Departnent of Commerce in their
programto try to work together to identify priority
countries and priority areas where this technical
assi stance capacity building is best directed.

CHAI R SURO- BREDI E:  Thank you very much.
M. Collins?

MR, COLLINS: Thank you. Your testinony
notes the inportance of regulation in this sector.
Due to the inpact of the insurance business on
custoners, their famlies and the stability of the
national financial system could you pl ease el aborate
on how your objectives and those neans of achieving
t hose objectives. |If you can, wll you describe the
regul ation and the cite.

MR. SANDER:. The reason that our industry
is as heavily regulated is that unlike a business to
busi ness service where there's a presunption that
we're talking to people of equal | evel s of

sophi stication, insurance has been one of those
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services where it's felt that the potential custoner
needs sonme protection, sone assistance. And that's
been the principle basis for the regul atory phil osophy
that's been approached across the board with i nsurance
in alnmst every country. That you have a
sophi sti cat ed conpany, a sophi sticated product and you
have a custoner who nmay not have the equa
sophi sti cati on. And so you have to make sure the
custoner's interests are protected.

New York Life works extensively here, as
nost i nsurance conpani es do, with the state regul ators
to ensure that we have a strong regulatory regine
her e. Because it's in our interest that the
regul ati ons are strong because i f sonmet hi ng goes w ong
in our industry, even if it's just one conpany, the
entire industry is damaged by that.

And this is equally true overseas. And
the vehicle that we try to encourage is the
I nternational Association of |nsurance Supervisors,
the ITAIS, which is one of the organizations that's
recogni zed by the Wrld Bank, the Wirld Bank | ooks to

in making assessnents of countries insurance
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regul ati ons and t he adequacy of those regul ati ons and
we believe that the | AIS serves as a useful nodel for
especially devel oping countries as they |look to see
how t hey can structure their regulatory regine.

| f they inplenmentedthel AIS s regul ations
and its approach to regul ati on, policyhol ders and the
financi al systens under which those regul ati ons woul d
be i npl enent ed woul d be wel | protected. | don't know,
does that respond fully to your question?

MR, CCOLLINS: Just one follow up question
and it relates to coments made earlier this norning.
How do you see the rel ati onshi p between t he obj ecti ves
t hat your conpany and the i ndustry has proposed in the
Model Schedul e, which would be WIO conm tments, with
what you' ve just described as the role of the | AIS and
t he regul ators.

MR.  SANDER: Every regulator wants to
protect their prerogatives in the area that they have
been given responsibility by their parent governnent.
We believe that because we've gone to best practices
that are endorsed by the I AIS and have taken t he nost

i nportant el ements of the GATS, which the nenbers of
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the WIO have al ready agreed to, that by joining those
together, that we are not in any way circunscribing
the individual regulator's prerogatives.

And, in fact, sone regul ators have cone to
us and suggested that it would be helpful to themto
try to inplenment the 1AIS regulations if there was
sone additional pressure comng from other areas in
their own capitals in support of this because
frequently the | ocal insurance regul ator doesn't have
the full attention of their governnment. And if there
was a trade comm tnent being made by their econom cs
or trade official that was consistent wth their
interest, that this wuld create a sufficient
incentive for sone governnments to nove forward on the
i npl enentation of regulations that right nowonly the
i nsurance regul ator is supporting.

I'm sure that there mght be sone
i nsurance regul ators who woul d prefer not to have any
regul ati ons be part of trade negotiations but for us,
the true test of a trade, a successful trade
agreenent, is the regulations and the ability for

countries to inplenment them And therefore, we fee
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that the nexus is a very close nexus and it's not a
maj or step, not a major step in increasing the agenda
of what you will be negotiating.

CHAI R SURO- BREDI E:  Thank you very much,
M. Sander. This hearing is adjourned.

(Whereupon, the foregoing matter was

concluded at 11:46 a.m)
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